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WORD OF GOD FELLOWSHIP, INC., .
DBA DAYSTAR TELEVISION o -
- NETWORK, I (G033901

Petitioner and Appeliant, (Super. Ct. No. 04CC03347)

OPINION

v.

COAST COMMUNITY COLLEGE
DISTRICT,

Defendant and Respondent,

KOCE FOUNDATION,

"Real Party in Intcrést and Respondent.

Appeal from a judgment of the Superior Court of Orange County, Corey S.

Cramin, Judge. Reversed with directions.

Sherman & Nathanson, Richard Lloyd Sherman and Cameron H. Totten for

Petitioner and Appellant.
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Rutan & Tucker, Milford W. Dahl, Jr. and Lisa N. Neal for Defendant and
Respondent.

Palmieri, Tyler, Wiener Wilkiclm & Waldron and Scon R. Carpenter for

* Real Party in Interest.
» . .

This case involves the proper interpretation of a stanute governing the sale
of property (except real property) belonging 10 community coliege districts - Educatien
Code sccrion 81450,

Here is what the statute says, in full: “The goveming board of any
communiry college district may sell for cash any personal property helonging to the
district if the property is not required for schaol purposes, or if it should be disposed of
for the purpose of replacement, or if it is unsatisfacrory or not suitable for school use.
There shall be no sale untl notice has been given by posting in at least three public places
in the district for not less than two weeks, or by publication for at least once a week for 2
period of not less than two weeks in 2 newspaper published in the district and having a
general cireulation there; or if there is no such newspaper, then in a newspaper having a
generat circulatian in the distriet; or if there is no such newspaper, then in & nEWSpIper
having a general circulation in a county in which the district or any party thereof is
simated. The board shall sell the property 10 the highest responsible bidder, or shall
reject all bids. [f) (b) The goveming board may choost 10 conduct any sale of personal
property authorized under this section by means of a public auction conducied by
emplayees of te diswrict or other public agencies, or by contract with a private auction
frm. The board may delegate to the district employee responsible for conducting the
anction the authority 1o fransfer the personal property 1o the highes: responsible bidder

upon completion of the quction and after payment has been received by the dismrict.”
(lealics added.)’

! Reprinted versions of the statute may have 2 faomate m the 1ext of the saruse stsz1f aoting that there Was & Iypo i
the enralied bnl_l. spelling “responsible” a5 “reponuible " (Ser 28A Wost's Ann. B4, Code {2003 ed ) § 81450, p.
452)) The Legisiature obwiously meant “rasponsidic,” and tiat’s the way we quote it here.

pa
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In 2002, and hurting for funds, the wustees of the Coast Communiry
College District decided to sell onc of the district’s main assets - television station
KOCE. The Coast trustees rejecied 2 $40 million cash bid, and accepied, instead, 4 bid
for $8 million cash plus a promise 10 1epay £17.5 million over 30 years interest free, with
no payments af all in the first five years, plus another $2.5 million scrvices in the form of
carrying dismict educations! programming.” '

Why? The reasan was that the $40 million bid came from a group of
relevangelists. Indeed, there is 2 smoking gun in the record in the form of a siaternent by
one of the diswricU's sales brokers 1o the effect that the distric’s trustess were bound and
determined from the heginning 10 “gher out” ony televangelists, whom the jrugrees
foresaw would be making the highest nid? Instead, KOCE was sold 1o the KOCE
Foundation, a group of community and civic teaders who want to kesp KOCE within the
orbit of the public broadcasting system (FRS).*

That didn’1 stop the welevangelists (plaintiff Word of God Fellowship, Inc.,
dba Daystar Television Network) from bringing this action seeking a writ of mandate
ordering the board to set aside the sale as violative of Educarion Code section 81450.
The wial court entered judgment denying the writ request on the ground that the “may"” in
the first sentence of section 81450 allowed the distriet's trustees discretion 1o accepi a
credit bid as well as a cash bid.

3 Rare are the terms of the sale a5 ultimately approved by 3 board meenng held December 10, 200);

«§ 100,000 in cash paysblc upan EXCEUTOn of gebnitive purcnuse and sale agreement.

»$7 500,000 in cash payabie at the closing.

«§17,500.000 in cash to be pawd aver 25 years commencing Wit the 6T year efier the closing, 1a be securcd by 4
no interest note and SPeurity AETECMERt.

*$2,500,000 in services and programming 1o be provided over 7 years after the clasing; and

*?.ooomn i estimased svoided costs that would [iksly be incurred if the operations wetc 3014 1o anothsr
bidder” '
3 a5 the deposition of a droker hized by he Diswrict 10 conduct the sale, Eliom Evers, in response (o the question of
whether he belioves thas the Coast board of rustees discnmated against the selevangelists, replicd: ] belicve that
the dic was ¢ast in that the certain Bosrd members wére determined to have 8 locelly owned or 8t o85St samaane who
would keep 3 PBS affiliate in Orangu County, - ... f1) but Jerry Panerson {a board smember] said, you kKoow, well,
jo’s nOY accept bids from anyone other than sameane who will in writing commit 10 continug fo be & PBS affilime in
Orange Cownry, [§] So, you kaow, there's alwoys & desiee 1o Rier oat the folics thae we 5234 were nlways going 1o
e the highiest and best budder, the televangehist . ..
*1; daes seem 5afe to say that, 5 berween the vaditional PRS farmat or the tclevangelists, no mager who ultimately
prevails m this case oF who wltimarely buys e stetios, there is still gmng o be 8 lot of an-gir fund resng.

3
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We must reverse because the wrial coun’s reading of the stanite is simply

incorrect. It is true that the word “may” is normally both permissive and indicative of

. discretionary authority. (Sce County of Orange v. Bezaire (2008) 117 Cal.App4th 121,

© 129; Woodbury v. Brown-Dempsey (2003) 108 Cal App.4th 421, 433; Deckerv. UD.
Registry, Inc. (2003) 105 Cal.App.4th 1382, 1389))

" However, there is also a rule against interpretations of starutes which render

poriions of those statutes surplus. (E.g., Elsner v. Uveges (2005) 34 Cal4th 915,931
[*We will avoid constructions that render pans of a statute surplusage.™}; Ameinv. Dal
Cielo (1996) 14 Cal.4th 4,22 [“Couns should give meening 1o every word of a statute if
possible, and should avoid a construction making any word surplusage.”’}.)

Additionally, courts must strjve for readings of sratutes which are internally
consistent rather than self-contradictory. (E-g. Brownv. Guy (1959) 167 Cal.app.2d
211, 214 [“Itis a cardinal rule of statutory constnuction that pans of 4 statute must be
construed together and harmonized as far as possible 10 avoid repugnancy . . . g
FElsenheimer v, Elsenheimer (2004) 124 Cal.app.dth 1532,} 539; Cancun Homeowners
Assn. v. Ciry of San Juan Capistrano {1989) 215 Cal.App.3d 1352, 1358.)

The problem with the tnal cour’s interpreiation is that it renders the words
wgsr cash™ entirely redundant. If, as the wial court surmised, the statute allows 2 disrict
10 (a) sell personal propeny for cash or (b) sell personal property for credir, then there
was no need 1o insert the words ® for cash” into the statute in the first place. Alithe
Legislanre needed 1o say Was “'may sell.” Under the disirict’s theory, the stahite could
just as easily have read, “The governing board of any community college district may sell
any personal properny belonging to the disrrietif . .. A

Further, the wial court’s reading conuravencs the words “after payment has
beeq received” in section 81450. Tn context, the “payment . . . received” clause, given its
close associavion with the completion of the auction and a particular dismcl “employec”
sesponsible for conducting the anction, jmplies that payment is 1o be received at or near

the time of sale, rather than strerched out over what, in this case, is decades.
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Finally, the rial cowst’s reading ignores provisions in section 81450 which
contempiale an wauction” with the sale going 1o the “highes! bidd:i." That is, an ordinary
reading of just the words of the statute would indicate that it coniemplaies easy
comparisons berween «apction” bids, not the sart of complex credit deals where one
needs an accountant’s table of present values and discount rates 1o figure out who really
is the “highest” responsihle bidder.’

We recognize, of course, that in the word “may,” section 21450 affords
districts a fair degree of discretion as 1o whevher 1o sell an assel of & district, a discretion
reinforced in the phrase, “The woard shali sell the property 1o the highest responsible
bidder, or shall reject all bids.” That is, a diswict doesn't have 10 cell ar all. Butifitdees
sell, it “shall seli” to the “highest responsible bidder” - no discretion - and “for cash.”
The true import of the statute is, “mey sell for cash or may not self at all”

There remain several arguments advanced by the Coast rusises 1o uphold
the judgment. : -

The trustees argue that KOCE Foundation's bid really was a“cash hid”
after all, because the word «cach has many meanings. Whatever it means, though, cash
doesn’t mean credit. Ifitistiedupina fixed state - and a Joan is only 2 5¢1 oflegal
relationships in a fixed state - it is not “cash.” (Seelnre Chamberlain’'s Esiate (1941)
46 Cal. App.2d 16,20) A promisé to pay in the furure is no bener than 2 post-dated
cheek. (See Highway Tratler of California, Inc. v. Frankei (1967) 250 Cal.App.2d 733,
7353

The weakest variation of this argument is that the Foundation’s 30-year
note is “cash over time.” No, that's saphistry. As we have pointed out above, itis
incompatible with the s1aIuory Janguage that the district “gransfer the personal property
1o the highest responsible bidder upon complesion of the auction and aﬁe;' payment has

5 1n conmar, the word “respansible” as ip ~responsible biddar” must b taken o mean v bidder who 15 seriows, wd
who vas the furancisl resources o soally mmake go0d on hus o her oF i18 bidf. The Logistarure obviously &id not
want sham bids by parnes 8ot sbié 10 make e on them disrupring the secnon §1450 sucrion prosess. Cnthi
score there is 16 question the 1elevangelists were “regpansible” bidders. No one has arpued thul the wievangehats
are any (ess fikely o sctuatly come up with the maney they bid thaa the Foundation 1s on the mensy i Bid.
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been received by the diswrict.” The staniie equales “payment” af the completion of the
auction with cash. |

A somewhat stronger argument is thar the operative choice was pot

| perween a $40 million cash bid from the televangelists or the $8 million cash bid plus 2
promise to pay $20 million over 30 years {intesest free, and no payments al all for the
first five years) from KOCE Foundation. Rather, according 1o the district, the aperative
choice was between the televangelists’ first bid of $25.1 million bid and the Foundation’s
ultimately accepted bid of $8 million in cash plus a promise to repay $20 million over 30
years (interest free, and no payments at all for the first five years). The argument is based
on the notion that the $30 million bid was made wo late, i.c., after the bidding was
closed. '

The argument fails for two reasons, the most important of which is that,
under the plain text of section 81430, even the televangelists' (unquestionably timely)
first bid of $25.1 million in cash beats $8 million in cash first bid by the Foundation.
(And the trustecs make no argument that the present value of $8 million now, plus $20
million over 30 years (interest free, eic.) is higher than $25.1 million cash now.}

The second reason is that the district is estopped 10 claim that the $40
million bid from the televangelists was not operative. Here are the undisputed facts
regarding the timing of the respeciive competing bids:

On the last day of the bidding, the KOCE Foundation prescated a bid for $8
million cash and $24 million over time. That $24 million -- not the $20 million
ultimately accepted — is significant.

The selevangelists had already submirted a bid for $25.1 million cash, The
very next day the televangelists submined & bid for $40 million cash. The wusices
rejected that bid as inoperative because it was made 100 fate and clected to weat the
televangelist’s bid a3 only for 525.1 million. Thus, as berwéen KOCE Foundation's $8
million in cash now plus $24 million over sime, and the televangelist’s $25.1 million in
cash now, the trusiees chose the KOCE bid.
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Now, it is strange, but undersiandable, that people who are responsible for
running a community college district to go our of their way 1o treat the chance 10 put
* about an extra $13 miltion in the pocket of the district as pon-¢xistent: Understandable
" because a deadline is 2 deadling, the process had 1o stop sometime, and, most of all, it
" wouldn't be fair 1o other bidders to let one bidder make 2 post-deadline bid. All well and
good.

But, and here is the enix of the matter -~ rwo months affer the deadiine the
trustees allowed the K OCE foundation to materially modify the terms of its bid --
downward by §4 million in credit. The wrustees determined that because KOCE
Foundation was going 10 Kecp KOCE in the FBS sysrem,‘ gnd because $4 million in
Habilities to the district was avoidable by doing $o -~ thal is, it would have cost the dismicy
$4 million 1o seli o a bidder who woula have taken the stevion out of the PRS system -
$4 million could be shaved from the Foundation™s obligation to otherwise pay €24
million. Thus the serms nltimatcly accepted were for loans of $17.5 million, and §2.5 in

" future services (the basis for the $20 million) with another $4 million credited 10 the
Foundation for the moncy saved just for promising 1o keep the station a PBS sation.

The $4 million reduction in the promise 10 pay (and that over rime, with no
paymeuts due for five years) was clearly 2 material change in the terms of the deal from
the ultimately successful hidder, KOCE foundation. £4 million is still alo of maﬁey in
some circles, To assert that 2 bid from televangelists made the very next day after
bidding was closed for an exura $15 million in cash while lemting a favored bidder off the
hook for $4 million two months after the bidding was closed can only be described as the
cankest sort of favoritism.

The district’s absolule best argument in favar of the propriety of the sale
cancerns possible liabilities that the district might incur if KOCE slipped out of the PBS

* Tacnmcatly the “PBS system™ i5 3 redundancy but less ewkward then saying “the PBS.”
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orbit.” The district contends that the sale of KOCE 10 8 non-PBS entity would wrigger
<ubstanrial lisbilisies toraling about $30 million.

No. Here the dismict is estopped by its own post-bidding conducr toward

 he KOCE Foundarion. The district credited the Foundation for having saved it $4
" illion - not $30 million - by promising to keep the station in the PBS, so that is what
must be considered to be the most Jikely substantial labiliry.

Moreover. on this record, $4 million is the only figure supported by
substantial evidence for the probable Labilities that would be incurred if KOCE were
taken out of the PBS sysxcm.' The televangelists’ $25.1 million cash (even minus 8
putative $4 million in contingens liabiliries) is sill 2 lot more then $8 million cash.”

The misl court should have granted the sought-aftcr writ invalidating the
gale of KOCE to the KOCE Foundation. We therefore reverse the judgment, with
divections 1o the effect that the writ be grantzd. In essence, this means a new sale - or, if

- -the-district’s trustees find that the prospect of televangelists eventually acquiring KOCE
10 be too distasteful, no sale ey all. Aswe have shown they certainly have et least that
discrerion under the stawle. But if they do self, iymustbe a fair sale 1o the highest cash
bidder, with no favoritism as regards bidding deadlines.

71f thay ever materialized, these liabihities would be brought © us in pan fiam the Corporation for Fublic
Broadeasting, the VS Depanment of Commetes, and viewers who contribuled 10 the smtion over the yesrs.
Specificatly, the Deparment of Commerce has madc grants to KOCE of £631,000, CPB has macte grants und loans
of $2% million over the Jast 25 yeass, here are donar pifis of up $7.8 Million.

2 5[ the $10 miflion, we @by discount immediastely donor gifis of §7.6 million. It s first year conrract faw that
charuzhie danations, apce Given, samuot be reelaimed. (Sec Day v. Greene (1963) 39 Ca12d 404, £1) [requirmg
fraud, vicletion of confidential relaticnship of breach of wust in order 1o gex charitable donations back].) That lsaves
sbout $22 mitlion, slmost all which pepresents grants from the CPE. But there is no authonty in this record et
CPB has any viable repaymen: claim of uli agasnst KOCE, or hay, if it did, the present velue af that clain would
sl $22 miltion ~ ont Tst remember that & good shunk of thaz $22 million wens to help piy for programming that
has Jong since aired. The best one cab make is the theary thar CPB could reclaim iis capital contribuions to KOCE,
wut thase capima! conmibutions smoupt 10 only & few willion doltars. Thus, even if we subtyact that 25 8 dallar-for-
dollar liability, the televangelists stifl outhid KOCE Foundanion by abouc 520 million in terms of mer cash,

¥ The relevangetists aiso have 8 point that tay were sandbagged on the whole PBS jibility angle. They point out
thar they might have given the disrict any indemnily agreement, which would bs & whale Iot mose profitable to the
district that lowering the price of the accepred b by $ & million.

8
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Appellanis shall recover theis costs on appeal.

SILLS, P.L

WE CONCUR:
ARONSON, 1.

IKOLA, I.



